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Pollyanna Deane is a Partner in Simmons & Simmons LLP’s International Insurance Group and is also 
a member of Practical Law Financial Services’ Consultation Board.

In her insurance column for August 2017, Pollyanna considers the recent consultations on extending 
the senior managers and certification regime (SM&CR), implementation of the Insurance Distribution 
Directive ((EU) 2016/97) (IDD) and the new insurance linked securities (ILS) regime.

SM&CR and IDD: square pegs, round holes

I struggled through the two consultation papers on the 
extension of the SM&CR to insurers - PRA CP14/17 and 
FCA CP17/26. It was the PRA’s version that prompted 
the above thought - you get the feeling that having 
spent so long crafting the SIMR, the PRA couldn’t 
bear to let it go. The FCA, by contrast comes across 
as a slightly rambunctious teenager, determined to 
arrogate as much influence as it can for itself, but 
clearly constrained by the efforts of its older sibling, 
the PRA. In any event, the combination has made the 
whole regime rather more complex than I feel it needed 
to be. One of my Employment partners commented 
that the FCA paper on the extension of the SM&CR to 
everyone else - CP17/25 - was longer than the one for 
insurers. I was able to say that I raised him a whole 
separate paper - the one provided by the PRA -  
at a stroke doubling the reading effort involved.

My instinctive reaction to reading the two papers was 
to try and draw diagrams, because my first question 
was - to which members of staff in a firm does the 
regime apply and what do they and the firm need 
to do? As the two regulators take slightly different 
approaches, because of their slightly different 
objectives, this is not immediately obvious. The firms 
need to take responsibility yes, but someone will need 
to sit down on a case-by-case basis to work it all out. A 
key term is “senior managers” (that is, the people who 
actually run the firm). Commensurate with the PRA’s 
general approach, we get to keep the Senior Insurance 
Management Functions (SIMFs) but the PRA has put in 
some handy brackets, to remove that pesky insurance 
element – S(I)MF appears in the CP as the moniker of 
choice. Senior managers comprise those with various 
key functions, and who are most likely to already be 
subject to the approved persons regime. The real 
change for them is the new statutory duty of care, to 
report and manage breaches. Then there are the NEDs, 
some of whom have sort of executive roles (such as 

chair of the firm and chair of the nominations  
committee) and, therefore, fall within the senior 
managers grouping, while others, the notified  
NEDs, fall outside this, but are not certification  
staff because they are not employees.

The certification regime is the biggest change  
and there is definitely some concern in the market  
as to how this is going to be managed. Those who 
comprise the certification staff are set out by the 
FCA, to include a whole bunch of people that won’t 
necessarily be found in an insurer, plus the PRA’s latest 
addition, the Material Risk Takers. These are people 
who have, or are likely to have, a material impact 
on the firm’s risk profile, following the Solvency II 
remuneration requirements – see Article 275 of the 
Solvency II Delegated Regulation ((EU) 2015/35) and, 
I believe, Article 44 of the Solvency II Directive, which 
sets out the areas to be covered by the firm’s risk 
management system, namely:

• Underwriting and reserving.

• Asset-liability management.

• Investment in particular derivatives and similar 
commitments.

• Liquidity and concentration risk management.

• Operational risk management.

• Reinsurance and other risk-mitigation techniques.

The FCA then makes it clear that the certification 
regime covers material business units such as HR and 
IT. You can, of course, plainly see the operational risk 
they involve. Finally, the conduct rules are to apply to 
all but ancillary staff.

The regulators are keen for the firms to become more 
accountable, and the personnel within those firms to 
become more accountable in turn. There are always 
going to be those who would prefer to resist this, 
but it’s part and parcel of working for a regulated 
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organisation post-2008. Clearly, fitness and propriety 
are drivers behind the certification regime and the 
onus is on the firms to determine whether or not their 
staff should be working at the firm in the job that they 
are doing. Unsurprisingly, firms are directed to look at 
SYSC and FIT.

You really get the feeling more than in most summers, 
that the various consultations were lobbed out of the 
window as HM Government went on holiday. Because, 
in the midst of the FCA’s second consultation on the 
implementation of the IDD (CP17/23), you note that 
the IDD requirement of “good repute” is discussed. It 
means (under the FCA CP) a slight change (extension) 
in conduct rules for insurance distributors. (Note 
that “good repute” is generally seen as part of the 
properness test, but not the fitness test. The early 
emphasis on training under the IDD would be what 
would meet the fitness test.) While these conduct 
rules are described as maintaining and extending 
the existing rules under the IMD, there is no attempt 
to link this to the new SM&CR, which will apply to 
Senior Managers and Certification staff at insurance 
distributors. Are there going to be two tests, I 
wonder? Or, will the certification regime and senior 
management functions satisfy the IDD requirements, 
without firms needing to do more? Why could someone 
not have covered this, or does this tell us that the 
SM&CR isn’t going to be implemented by February 
2018 when the IDD must come in. Still, it would make 
sense to ensure that the insurance distributors don’t 
have to develop two systems to meet the requirements 
of two regimes, separated purely by date and not by 
substance, and one would hope that the regulators 
should be alive to this. You never know, we might even 
get an insurance broker specific CP, which works on 
the extension of the IDD, the extension of the SM&CR, 
and puts them together into a workable solution for the 
broker market.

IDD implementation: Paper 2

The FCA’s IDD consultation paper, referred to above, 
covers a number of items, not just the question 
of “good repute”. The PID (Product Information 
Document) or IPID (Insurance Product Information 
Document) is to meet the requirement under the IDD 
on an insurance distributor to provide appropriate 
product information. The IPID is to be drawn up by 
a product manufacturer and produced in a durable 
medium. The requirements for this document are 
to be included in ICOBS. There is the potential for a 
commercial customer to receive an IPID, although 
clearly many market participants have pushed back 
on that. The FCA is concerned to look out for SME 
customers, who may behave more like retail than 
commercial purchasers.

The Implementing Regulation for IPIDs ((EU 2017/1469) 
was published on 12 August 2017, restricting the 
document to 2 sides of A4, stating what the IPID must 

contain and, entertainingly, where icons may be used, 
specifying what icons can be included. I kept hoping 
to see some form of emoticon but, alas, that wasn’t 
to be. More to the point, the information in the IPID is 
supposed to be tailored for each customer, with details 
of pricing and cover, including restrictions, so that 
consumers have a personalised document to hand. The 
FCA has acknowledged that some firms have expressed 
concerns on this, not least because of the costs involved 
in producing the personalised IPID. They would prefer 
to see a more standardised format. However, clearly the 
EU and thus the FCA are expecting greater detail and, 
therefore, the likely cost for providing this IPID will be 
more than firms might be happy with and will, of course, 
be passed on to the customer.

Insurance linked securities (ILS)

Another consultation involved HM Treasury’s initiative 
to introduce a new ILS regime in the UK. HM Treasury 
published its response to its second consultation, as 
well as an updated version of the Risk Transformation 
Regulations 2017 (RTRs). These provide some helpful 
changes to the proposed regime which include:

• The PRA/FCA joint consultation paper (FCA 
CP16/34/PRA CP42/16) had proposed a 
requirement for pre-transaction notification to the 
PRA where a multi-arrangement insurance special 
vehicle (mISPV) intended to create additional cells. 
Under the new approach, the PRA will (in a new 
RTRs clause 15) on an application to register a 
protected cell company (PCC), also require that an 
application for permission be made under section 
55A of the Financial Services and Markets Act 2000 
(FSMA). The PRA would then authorise the scope of 
a mISPV’s activities, to include the parameters within 
which future cells may established without the 
need for further authorisation.

So the limitations on the mISPV’s permission to 
enter into future risk transfer deals are intended to 
be clearly stated at the application stage. This is a 
welcome change, which will eliminate a key uncertainty 
in the establishment of mISPVs. If the PRA refuses 
authorisation, the FCA will not incorporate the PCC.

A new clause 60 of the RTRs requires notification to 
the PRA within five working days of the assumption of 
a new risk by the mISPV. These proposed changes will 
have an impact on the use of arrangements between 
cells within an mISPV, for example, for risk tranching 
and chapter 4 of the RTRs sets out new rules on 
the movement of assets, liabilities and obligations 
between cells and from a cell to core. 

• HM Treasury is giving its support in principle for a 
secondary market in ILS shares. Part 3 of the RTRs 
sets out a requirement for a transformer vehicle 
to offer securities issued by it only to ‘qualified 
investors’ and to ‘take such steps as are reasonable 
in the circumstances’ to prevent its securities issued 

https://www.fca.org.uk/publication/consultation/cp17-23.pdf
https://www.fca.org.uk/publication/consultation/cp17-23.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R1469&from=EN
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/630912/Insurance_Linked_Securities_consultation_response_document.pdf?navId=76A46C04BF47C832DE545C9CB10AC60E
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/630706/Risk_Transformation_Regulations_2017.pdf?navId=76A46C04BF47C832DE545C9CB10AC60E
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/630706/Risk_Transformation_Regulations_2017.pdf?navId=76A46C04BF47C832DE545C9CB10AC60E
https://uk.practicallaw.thomsonreuters.com/w-004-6800?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)


Legal solutions from Thomson Reuters
Thomson Reuters is the world’s leading source of news and information 
for professional markets. Our customers rely on us to deliver the 
intelligence, technology and expertise they need to find trusted answers. 
The business has operated in more than 100 countries for more than  
100 years. For more information, visit www.thomsonreuters.com

Pollyanna Deane’s insurance column: August 2017

to a qualified investor from being traded on to a 
non-qualified investor, with a view (hopefully) to 
establishing a vibrant secondary ILS trading market 
in the UK.

• There is also a proposal in chapter 16 to provide a 
quicker procedure to transfer business from a cell to 
a separate company. The more cumbersome court 
sanction for a transfer scheme would now only apply 
to limited circumstances.

While perhaps understandable in a new and untested 
authorisation and supervision regime, there has not 
been a stated improvement to the anticipated timeline 
for the authorisation process, currently anticipated 
to be six to eight weeks for non-complex, single 
transaction ISPVs, but possibly longer for mISPvs 
and other more complex arrangements. This would 
still give some other jurisdictions a potential ‘speed 
of transaction’ advantage. However, HM Treasury has 
stated that the overall approach will be kept under 
review and it is to be hoped that this would lead to 
increasing speed of authorisation in the future.
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